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Sir: 

This Reply Brief is submitted pursuant to 37 C.F.R. § 41.41 in response to the 
Examiner's Answer dated 06/1 1/2008. This submission is within two months of the 
Examiner's Answer and is thus believed to be timely filed. 

This paper does not unnecessarily duplicate all of the various required sections that 
were included in the Amended Appeal Brief filed on or about April 17, 2008. We also do not 
repeat here all of the arguments set forth in the Arguments section of the original Appeal Brief. 
Instead, this paper includes only those sections specified in MPEP § 1208 as appropriate for a 
Reply Brief, and the Arguments section herein is intended to address the new points raised in 
the Examiner's Answer. 

No fee is believed to be due by the filing of this paper. If, however, this belief is 
incorrect, authority is given to charge/credit deposit account 50-3581 (GUID.l 19PA) any 
additional fees/overages in support of this filing. 
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I. Status of Claims 

Claims 1-68 remain pending. Each of the pending Claims 1-15 and 68 has been 
finally rejected by the Examiner's action dated March 23, 2007, from which Appellant 
appeals. 

Claims 16-67 were withdrawn by the Examiner as being directed to non-elected 
inventions subject to a restriction requirement, which does not form part of this appeal. 

Claim 68 was added in the Office action response filed January 25, 2007. 

The pending Claims 1-15 and 68 under appeal may be found in the attached Claims 
Appendix. 
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II. Grounds of Rejection to be Reviewed on Appeal 

A. Claims 1-12 stand rejected under 35 U.S.C. §102(b) over Gill (U.S. Patent No. 
5,074,301). 

B. Claims 13-15 and 68 stand rejected under 35 U.S.C. §103(a) over Gill (U.S. 
Patent No. 5,074,301). 
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III. Argument 



Appellant maintains the traversal of each of the grounds of rejection. Appellant 
further maintains the arguments presented in the Amended Appeal Brief of April 17, 2008. 

In response to the Examiner's Answer, Appellant offers the following additional 
arguments and observations. 

A. Rebuttal of Examiner's Arguments Regarding The Rejection Under 35 
U.S.C. §102(b) of Claims 1-12 Based on Gill. 

One having ordinary skill in the art would not confuse Gill's conventional 
bradycardia pacing therapy with the claimed non-physiologic, life sustaining pacing therapy, 
regardless of whether the skilled artisan interpreted the claimed non-physiologic, life 
sustaining pacing therapy in the descriptive sense or as a specially defined term. 

The Examiner's Answer states that: 

Where applicant acts as his or her own lexicographer to specifically define 
a term of a claim contrary to its ordinary meaning, the written description 
must clearly redefine the claim term and set forth the uncommon 
definition so as to put one reasonably skilled in the art on notice that the 
applicant intended to so redefine that claim term. Process Control Corp. v. 
HydReclaim Corp, 190 F.3d 1350, 1357,52 USPQ2d 1029, 1033 (Fed. 
Cir. 1999). (Page 8). 

It appears that the Examiner is contending that Appellant is attempting to define a 
claim term "contrary to its ordinary meaning." The Examiner's analysis is off point because 
Appellant is not attempting to define a claim term to have a meaning contrary to its ordinary 
meaning. 

The ordinary meaning of a non-physiologic, life sustaining pacing therapy is 
consistent with the portions of the Specification identified in the Appeal Brief, (e.g., see 
Specification, Page 20, Lines 15-18, stating "[i]n an embodiment in which asystole 
prevention pacing is also made available, the SCDP device 502 produces pacing pulses in 
accordance with a non-physiologic, life sustaining pacing therapy, such as pacing therapy 
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deliverable at a rate lower than a bradycardia pacing rate"). If the therapy is non- 
physiologic, then it is entirely consistent that it pace at a rate lower than a bradycardia pacing 
rate, understanding that conventional bradycardia pacing restores normal sinus rhythm. (See 
Col. 1, Line 68 - Col. 2, Line 2 of Gill describing "a bradycardia support system as well as a 
high energy shock system to revert ventricular tachycardia to normal sinus rhythm ;" 
emphasis added; see also Col. 1, Lines 9-12 describing restoration of sinus rhythm). 

The portions of the Specification were cited on pages 9-10 of the Amended Appeal 
Brief to show that to any extent that one having ordinary skill in the art were to not realize 
from the claim term alone that Gill's bradycardia therapy does not correspond with a non- 
physiologic therapy, then the Specification would make clear that the claimed non- 
physiologic, life sustaining pacing therapy is not a bradycardia therapy. For example, the 
claimed non-physiologic, life sustaining pacing therapy is described in the Specification 
deliverable at a rate lower than a bradycardia pacing rate (Page 20, Lines 15-18 and Page 28, 
Line 26 - Page 19, Line 1). 

The Examiner's Answer contends that Page 20, Lines 15-18 of the Specification is 
indefinite and is merely a possible example of a non-physiologic, life sustaining pacing 
therapy (by use of the phrase "such as"). Appellant notes Page 28, Line 26 - Page 19, Line 1 
of the Specification proves a more definite statement: 

An SCDP device of the present invention can be programmed to detect 
cardiac asystole, such as may occur after delivery of a defibrillation 
therapy, and, in response, deliver a life sustaining, non-physiologic pacing 
therapy to terminate the detected cardiac asystole. The pacing therapy 
provides for delivery of pacing pulses at a rate substantially lower than a 
bradycardia pacing rate. 

The Examiner's Answer also notes a lack of pacing rate ranges on Page 20 of the 
Specification. (Page 9). The Specification lists ranges in connection with the above 
quotation regarding a non-physiologic, life sustaining pacing therapy. (Page 29, Lines 10- 
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12). A range is also provided in dependent claim 68, which depends from independent claim 
1. 

In conclusion, one having ordinary skill in the art would not understand Gill to teach 
the precise invention of claim 1, for at least the reason that Gill does not teach a non- 
physiologic, life sustaining pacing therapy. 

Considering just the descriptive sense of the term non-physiologic pacing therapy, 
Gill teaches conventional bradycardia pacing after delivery of a cardioversion shock to 
restore sinus rhythm. Nothing from Gill's disclosure indicates that Gill's therapy would be 
life saving, yet not sustain physiologic function. 

In view of the Specification, Gill's bradycardia pacing does not correspond to the 
claimed non-physiologic, life sustaining pacing therapy. For example, Appellant's 
Specification states that the non-physiologic, life sustaining "pacing therapy provides for 
delivery of pacing pulses at a rate substantially lower than a bradycardia pacing rate." (Page 
28, Line 26 - Page 19, Line 1, as quoted above). 

As such, Gill does not teach all elements of independent claim 1, and cannot 
anticipate this claim. Reversal of the rejection is respectfully requested. 

B. Rebuttal of Examiner's Arguments Regarding The Rejection Under 35 
U.S.C. §103(a) of Claim 68 Based on Gill. 

The Examiner disagrees with Appellant's contention that the pacing rate range of 
claim 68 is not an optimization of Gill because the non-physiologic, life sustaining pacing 
therapy and Gill's bradycardia therapy have different goals. Gill describes bradycardia 
therapy that paces a heart back to sinus rhythm after tachyarrhythmia. (Col. 1, Lines 9-12; 
Col. 1, Line 68 - Col. 2, Line 2; and Fig. 4C). The claimed therapy purposefully diverges 
from physiologic sustaining pacing. Therefore they have different goals. It would not be 
obvious that optimization of Gill's therapy would lead to the same range as Appellant claims, 
as it would appear that optimization of a therapy to restore sinus rhythm would sustain 
physiologic function. 

The claimed range is not taught or suggested by Gill. Therefore, Gill does not teach 
or suggest all elements of dependent claim 68 and reversal of the rejection of this claim is 
respectfully requested. 
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IV. Conclusion 

In view of the foregoing arguments, as well as the arguments presented in the Appeal 
Brief, Appellant respectfully submits that the claimed invention is patentable over the cited 
references and that the rejections of claims 1-15 and 68 should be reversed. Appellant 
respectfully requests reversal of the rejections as applied to the appealed claims and 
allowance of the entire application. 



Respectfully submitted, 



Hollingsworth & Funk, LLC 
8009 34 th Ave South, Suite 125 
Minneapolis, MN 55425 
952.854.2700 




Reg. No. 57,843 
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